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than 21 years of age while having any bodily aleohol content. [MGL 257 825c(1)ibi]
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MICHIGAN TEMPORARY DRIVING PERMIT

This lemporary diming penmil & valid only i you have & vakd Michigan oporalor's of chaulfour's license. Il your license has & COL andior indorsements or resincions,
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SERVICE OF NOTICE OF SUSPENSION

| eortily that | hand dedivered & copy of the document conisining the Notice of Suspension and Appaal Rights 1o the person named sbove.

Oificor’s Signature Data (MMDOYY)

OFFICER'S INSTRUCTIONS

Give two whita copies (o parson
Keap two pink copies

MICHIGAN TEMPORARY DRIVING PERMIT

This permit is only valid if you have a valid Michigan driver license.
This permit is not valid if you are unlicensed or your license is expired,

suspended, revoked or denied.

Carry this permit when driving.

Diriver's Copy
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You have allegedly refused to take a chemical test. Your Michigan operator's or
chauffeur’s license, wvehicle group designation or operating privilege will be
suspended and six points will be added to your driving record.

Appeal Rights:

If you do not appeal within 14 days your operator's or chauffeur's license, vehicle
group designation or operating privilege will be automatically suspended. If you wish
to request a hearing you must do so within 14 days of the date of service of this
Notice of Suspension.

Hearing Issues:

MCL 257.625f limits the issues appealable at a hearing ONLY to the following:

1. Whether the peace officer had reasonable grounds to believe that you committed a
crime described in MCL 257.625¢(1).

2. Whether you were placed under arrest for a crime described in MCL 257.625¢(1).

3. If you refused to submit to a chemical test upon the request of the officer, whether
the refusal was reasonable.

4. Whether you were advised of your rights under MCL 257.625a.

To request a hearing, complete the attached Request for Hearing and mail to the
Department of State within 14 days of the date of the service of this notice.

You are not required to have an attorney at this hearing, but an attorney may represent
you if you wish.

CHEMICAL TEST RIGHTS
{As read by peace officer) -

| will be requesting that you take a chemical test to determine the alcohol content and/or
presence of a controlled substance in your F ‘I’GU WEBE"AEKED TO TAKE A
PRELIMINARY BREATH TEST PRIOR TO YO YOU MUST STILL TAKE THE
TEST | AM ABOUT-TO-OFFER YOU..

If you refuse to take this chemical test, it will nol be given without a court order, but | may_
seek to obtain such a court order. Your refusal to take this test shall result in. the
suspension of your operator's or chauffeur's license and vehicle group designation or
operating privilege, and the addition of six points to your driving record.
1% INIVIAA YEASOIMIT MADIHDOIM

After taking my chemical test, you have a right to demand that a p&_rsr:in of your own
choosing ‘ administér & breath, blood, or urine fast. You will be-given a reasonable
opportunity for such a test. You are responsible for-obtaining a chamical anatyms of a test
sample taken by a person of your own choosing. . .

The results of both chemical tests shall be admissible in a jl.-ldf?ial proceeding, and will be
considered with. other competent evidence in detarmining your innogence or.guilt.
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Extracts from Oregon Laws
Chapter 813 — Driving Under the Influence of Intoxicants
2005 EDITION
DRIVING UNDER THE INFLUENCE OF INTOXICANTS
IMPLIED CONSENT
(Breath or Blood Test)

813.095 Offense of refusal to take a breath test; penalty. (1) A person commits the
offense of refusal to take a breath test if the person refuses to take a breath test when re-
quested to do so in accordance with the provisions of ORS 813.100.

(2) The offense described in this section, refusal to take a breath test, is a traffic of-
fense punishable by a fine of at least $500 and not more than $1,000. The fine described
in this section is in addition to any other consequence prescribed by law for refusal to
take a breath test. [2003 ¢.814 §2]

813.100 Implied consent to breath or blood test; confiscation of license upon re-
fusal or failure of test. (1) Any person who operates a motor vehicle upon premises open
to the public or the highways of this state shall be deemed to have given consent, subject
to the implied consent law, to a chemical test of the person’s breath, or of the person’s
blood if the person is receiving medical care in a health care facility immediately after a
motor vehicle accident, for the purpose of determining the alcoholic content of the per-
son’s blood if the person is arrested for driving a motor vehicle while under the influence
of intoxicants in violation of ORS 813.010 or of a municipal ordinance. A test shall be
administered upon the request of a police officer having reasonable grounds to believe
the person arrested to have been driving while under the influence of intoxicants in viola-
tion of ORS 813.010 or of a municipal ordinance. Before the test is administered the per-
son requested to take the test shall be informed of consequences and rights as described
under ORS 813.130.

(2) No chemical test of the person’s breath or blood shall be given, under subsection
(1) of this section, to a person under arrest for driving a motor vehicle while under the
influence of intoxicants in violation of ORS 813.010 or of a municipal ordinance, if the
person refuses the request of a police officer to submit to the chemical test after the per-
son has been informed of consequences and rights as described under ORS 813.130.

(3) If a person refuses to take a test under this section or if a breath test under this sec-
tion discloses that the person, at the time of the test, had a level of alcohol in the person’s
blood that constitutes being under the influence of intoxicating liquor under ORS
813.300, the person’s driving privileges are subject to suspension under ORS 813.410
and the police officer shall do all of the following:



(a) Immediately take custody of any driver license or permit issued by this state to the
person to grant driving privileges.

(b) Provide the person with a written notice of intent to suspend, on forms prepared
and provided by the Department of Transportation. The written notice shall inform the
person of consequences and rights as described under ORS 813.130.

(c) If the person qualifies under ORS 813.110, issue to the person, on behalf of the
department, a temporary driving permit described under ORS 813.110.

(d) Within a period of time required by the department by rule, report action taken
under this section to the department and prepare and cause to be delivered to the depart-
ment a report as described in ORS 813.120, along with the confiscated license or permit
and a copy of the notice of intent to suspend.

(4) If a blood test under this section discloses that the person, at the time of the test,
had a level of alcohol in the person’s blood that constitutes being under the influence of
intoxicating liquor under ORS 813.300, the person’s driving privileges are subject to sus-
pension under ORS 813.410 and the police officer shall report to the department within
45 days of the date of arrest that the person failed the blood test. [1983 ¢.338 §591; 1985
c.16 §298; 1985 ¢.672 §19; 1993 ¢.305 §1; 1995 ¢.568 §1]

813.135 Implied consent to field sobriety tests. Any person who operates a vehicle
upon premises open to the public or the highways of the state shall be deemed to have
given consent to submit to field sobriety tests upon the request of a police officer for the
purpose of determining if the person is under the influence of intoxicants if the police of-
ficer reasonably suspects that the person has committed the offense of driving while un-
der the influence of intoxicants in violation of ORS 813.010 or a municipal ordinance.
Before the tests are administered, the person requested to take the tests shall be informed
of the consequences of refusing to take or failing to submit to the tests under ORS
813.136. [1989 ¢.576 §15]

813.136 Consequence of refusal to submit to or failure of field sobriety tests. If a
person refuses or fails to submit to field sobriety tests as required by ORS 813.135, evi-
dence of the person’s refusal or failure to submit is admissible in any criminal or civil
action or proceeding arising out of allegations that the person was driving while under the
influence of intoxicants. [1989 ¢.576 §14]

CHEMICAL TESTS; METHODS AND REQUIREMENTS

813.140 Chemical test with consent; unconscious person. Nothing in ORS 813.100
is intended to preclude the administration of a chemical test described in this section. A
police officer may obtain a chemical test of the blood to determine the amount of alcohol
in any person’s blood or a test of the person’s blood or urine, or both, to determine the
presence of a controlled substance or an inhalant in the person as provided in the follow-
ing:

(1) If, when requested by a police officer, the person expressly consents to such a test.

(2) Notwithstanding subsection (1) of this section, from a person without the person’s
consent if:



(a) The police officer has probable cause to believe that the person was driving while
under the influence of intoxicants and that evidence of the offense will be found in the
person’s blood or urine; and

(b) The person is unconscious or otherwise in a condition rendering the person inca-
pable of expressly consenting to the test or tests requested. [1983 ¢.338 §593; 1985 c.16
§299; 1999 ¢.619 §11]

813.160 Methods of conducting chemical analyses; duties of Department of State Po-
lice; reports; costs. (1) A chemical analysis is valid under ORS 813.300 if:

(a) It is an analysis of a person’s blood for alcohol content and is performed in:

(A) A laboratory certified or accredited under 42 C.F.R. part 493 and approved for
toxicology testing;

(B) A laboratory licensed under ORS 438.110 and approved for toxicology testing; or

(C) A forensic laboratory established by the Department of State Police under ORS
181.080 that is accredited by a national forensic accrediting organization.

(b) It is an analysis of a person’s breath and is performed by an individual possessing
a valid permit to perform chemical analyses issued by the Department of State Police and
is performed according to methods approved by the Department of State Police. For pur-
poses of this paragraph, the Department of State Police shall do all of the following:

(A) Approve methods of performing chemical analyses of a person’s breath.

(B) Prepare manuals and conduct courses throughout the state for the training of po-
lice officers in chemical analyses of a person’s breath, which courses shall include, but
are not limited to, approved methods of chemical analyses, use of approved equipment
and interpretation of test results together with a written examination on these subjects.

(C) Test and certify the accuracy of equipment to be used by police officers for
chemical analyses of a person’s breath before regular use of the equipment and periodi-
cally thereafter at intervals of not more than 90 days. Tests and certification required by
this subparagraph must be conducted by trained technicians. Certification under this sub-
paragraph does not require a signed document.

(D) Ascertain the qualifications and competence of individuals to conduct chemical
analyses in accordance with one or more methods approved by the department.

(E) Issue permits to individuals according to their qualifications. Permits may be is-
sued to police officers only upon satisfactory completion of the prescribed training course
and written examination. A permit must state the methods and equipment that the police
officer is qualified to use. Permits are subject to termination or revocation at the discre-
tion of the Department of State Police.

(2) In conducting a chemical test of the blood, only a duly licensed physician or a
person acting under the direction or control of a duly licensed physician may withdraw
blood or pierce human tissue. A licensed physician, or a qualified person acting under the
direction or control of a duly licensed physician, is not civilly liable for withdrawing any
bodily substance, in a medically acceptable manner, at the request of a peace officer.

(3) An individual who performs a chemical analysis of breath or blood under ORS
813.100 or 813.140 shall prepare and sign a written report of the findings of the test that
must include the identification of the police officer upon whose request the test was ad-
ministered.



(4) Any individual having custody of the report mentioned in subsection (3) of this
section shall, upon request of the person tested, furnish that person or that person’s attor-
ney, a copy of the report.

(5) The expense of conducting a chemical test as provided by ORS 813.100 or
813.140 must be paid by the governmental unit on whose equipment the test is conducted
or by the governmental unit upon whose request the test was administered if no govern-
mental unit’s equipment is used to conduct the test. [1983 ¢.338 §173; 1985 ¢.16 §57;
1985 ¢.337 §2; 1995 ¢.351 §1; 2003 .19 §1]

813.320 Effect of implied consent law on evidence. (1) The provisions of the im-
plied consent law, except ORS 813.300, shall not be construed by any court to limit the
introduction of otherwise competent, relevant evidence in any civil action, suit or pro-
ceedings or in any criminal action other than a violation of ORS 813.010 or a similar mu-
nicipal ordinance in proceedings under ORS 813.410.

(2) The provisions of the implied consent law shall not be construed by any court to
limit the introduction of otherwise competent, relevant evidence of the amount of alcohol
in the blood of a defendant in a prosecution for driving while under the influence of in-
toxicants if:

(a) The evidence results from a test of blood taken from the defendant while the de-
fendant was hospitalized or otherwise receiving medical care, whether or not the defen-
dant consented to the drawing of blood or to the test; or

(b) The evidence is obtained pursuant to a search warrant. [1983 ¢.338 §596; 1985
c.16 §302; 1999 c.437 §1]

813.420 Duration of suspension for refusal or failure of test. When the Department of
Transportation imposes a suspension under ORS 813.410, the suspension shall be for a
period of time determined according to the following:

(1) If the suspension is for refusal of a test under ORS 813.100 and the person is not
subject to an increase in the suspension time for reasons described in ORS 813.430, the
suspension shall be for a period of one year.

(2) If the suspension is for refusal of a test under ORS 813.100 and the person is sub-
ject to an increase in the suspension time for reasons described in ORS 813.430, the sus-
pension shall be for a period of three years.

(3) If the suspension is because a breath or blood test under ORS 813.100 disclosed
that the person had a level of alcohol in the person’s blood that constituted being under
the influence of intoxicating liquor under ORS 813.300 and the person is not subject to an
increase in the suspension time for reasons described in ORS 813.430, the suspension
shall be for a period of 90 days.

(4) If the suspension is because a breath or blood test under ORS 813.100 disclosed
that the person had a level of alcohol in the person’s blood that constituted being under
the influence of intoxicating liquor under ORS 813.300 and the person is subject to an
increase in the suspension time for reasons described in ORS 813.430, the suspension
shall be for a period of one year. [1985 c.16 §171; 1993 ¢.305 §7; 1995 ¢.568 §7]

Extracts from OREGON VEHICLE CODE (http://www.leg.state.or.us/ors/813.html).
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Extracts from Utah Laws

41-6a-520. Implied consent to chemical tests for alcohol or drug -- Number of tests --
Refusal -- Warning, report.

(1) (a) A person operating a motor vehicle in this state is considered to have given the
person's consent to a chemical test or tests of the person's breath, blood, urine, or oral flu-
ids for the purpose of determining whether the person was operating or in actual physical
control of a motor vehicle while:

(1) having a blood or breath alcohol content statutorily prohibited under Section 41-6a-
502, 41-6a-530, 53-3-231, or 53-3-232;

(i1) under the influence of alcohol, any drug, or combination of alcohol and any drug
under Section 41-6a-502; or

(ii1) having any measurable controlled substance or metabolite of a controlled sub-
stance in the person's body in violation of Section 41-6a-517.

(b) A test or tests authorized under this Subsection (1) must be administered at the di-
rection of a peace officer having grounds to believe that person to have been operating or
in actual physical control of a motor vehicle while in violation of any provision under
Subsections (1)(a)(i) through (iii).

(c) (1) The peace officer determines which of the tests are administered and how many
of them are administered.

(i) If a peace officer requests more than one test, refusal by a person to take one or
more requested tests, even though the person does submit to any other requested test or
tests, is a refusal under this section.

(d) (1) A person who has been requested under this section to submit to a chemical test
or tests of the person's breath, blood, or urine, or oral fluids may not select the test or tests
to be administered.

(i1) The failure or inability of a peace officer to arrange for any specific chemical test
is not a defense to taking a test requested by a peace officer, and it is not a defense in any
criminal, civil, or administrative proceeding resulting from a person's refusal to submit to
the requested test or tests.

(2) (a) A peace officer requesting a test or tests shall warn a person that refusal to
submit to the test or tests may result in revocation of the person's license to operate a mo-
tor vehicle, a five or ten-year prohibition of driving with any measurable or detectable
amount of alcohol in the person's body depending on the person's prior driving history,
and a three-year prohibition of driving without an ignition interlock device if the person:

(1) has been placed under arrest;

(i1) has then been requested by a peace officer to submit to any one or more of the
chemical tests under Subsection (1); and

(iii) refuses to submit to any chemical test requested.

(b) (1) Following the warning under Subsection (2)(a), if the person does not immedi-
ately request that the chemical test or tests as offered by a peace officer be administered,
a peace officer shall, on behalf of the Driver License Division and within 24 hours of the
arrest, give notice of the Driver License Division's intention to revoke the person's privi-
lege or license to operate a motor vehicle.

(i) When a peace officer gives the notice on behalf of the Driver License Division, the
peace officer shall:

(A) take the Utah license certificate or permit, if any, of the operator;



(B) issue a temporary license certificate effective for only 29 days from the date of
arrest; and

(C) supply to the operator, in a manner specified by the Driver License Division, basic
information regarding how to obtain a hearing before the Driver License Division.

(c) A citation issued by a peace officer may, if provided in a manner specified by the
Driver License Division, also serve as the temporary license certificate.

(d) As a matter of procedure, the peace officer shall submit a signed report, within ten
calendar days after the day on which notice is provided under Subsection (2)(b), that:

(1) the peace officer had grounds to believe the arrested person was in violation of any
provision under Subsections (1)(a)(i) through (ii1); and

(ii) the person had refused to submit to a chemical test or tests under Subsection (1).

(3) Upon the request of the person who was tested, the results of the test or tests shall
be made available to the person.

(4) (a) The person to be tested may, at the person's own expense, have a physician of
the person's own choice administer a chemical test in addition to the test or tests adminis-
tered at the direction of a peace officer.

(b) The failure or inability to obtain the additional test does not affect admissibility of
the results of the test or tests taken at the direction of a peace officer, or preclude or delay
the test or tests to be taken at the direction of a peace officer.

(c) The additional test shall be subsequent to the test or tests administered at the direc-
tion of a peace officer.

(5) For the purpose of determining whether to submit to a chemical test or tests, the
person to be tested does not have the right to consult an attorney or have an attorney,
physician, or other person present as a condition for the taking of any test.

Amended by Chapter 341, 2006 General Session

41-6a-523. Persons authorized to withdraw blood -- Immunity from liability.

(1) (a) Only a physician, registered nurse, practical nurse, or person authorized under
Section 26-1-30, acting at the request of a peace officer, may withdraw blood to deter-
mine the alcoholic or drug content.

(b) The limitation in Subsection (1)(a) does not apply to taking a urine, breath, or oral
fluid specimen.

(2) Any physician, registered nurse, practical nurse, or person authorized under Sec-
tion 26-1-30 who, at the direction of a peace officer, draws a sample of blood from any
person whom a peace officer has reason to believe is driving in violation of this chapter,
or hospital or medical facility at which the sample is drawn, is immune from any civil or
criminal liability arising from drawing the sample, if the test is administered according to
standard medical practice.

Enacted by Chapter 2, 2005 General Session



Utah Health Code

26-1-30. Powers and duties of department.

(2) In addition to all other powers and duties of the department, it shall have and exercise
the following powers and duties:

(s) establish qualifications for individuals permitted to draw blood pursuant to Section
41-6a-523, and to issue permits to individuals it finds qualified, which permits may be

terminated or revoked by the department.

Amended by Chapter 2, 2005 General Session.

Source: www.le.state.ut.us.
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IN THE WEST VALLEY CITY JUSTICE COURT
IN AND FOR SALT LAKE COUNTY
STATE OF UTAH

AFFIDAVIT IN SUPPORT OF BLOOD DRAW

SEARCH WARRANT
Officer of the West Valley City Police Department, being duly
sworn, deposes and says that s/he has reason to believe that:
On the person of
(D.O.B.)

In the City of West Valley, Salt Lake County, State of Utah, there is now certain property or evi-
dence described as:

BLOOD EVIDENCE CONTAINING BLOOD ALCOHOL CONCENTRATION OR A
MEASURABLE AMOUNT OF A CONTROLLED SUBSTANCE OR METABOLITE OF
A CONTROLLED SUBSTANCE IN THE ABOVE-NAMED SUSPECT’S BODY.

And that said evidence constitutes evidence of illegal conduct, possessed by a party to the illegal
conduct.

Your affiant believes the blood evidence described is evidence of the crime(s) of:

[ ]Driving Under the Influence in violation of U.C.A. § 41-6a-502 or a local
ordinance similar thereto.

[ ]Driving With Any Measurable Controlled Substance in the Body in violation of
U.C.A. § 41-6a-517(2)

[ JAutomobile Homicide in violation of U.C.A. § 76-5-207.

[ 1 An alcohol offense while under 21 years of age in violation of U.C,A, § 32A-12-
209.

[ ] in violation of U.C.A.§

The facts to establish the grounds for issuance of a search warrant are as follows:

Your affiant hereby swears that s/he is an officer duly employed by the West Valley City Police
Department who has been employed in law enforcement since . Your affiant further
swears that s/he has been certified by Utah Police Officer Standards and Training. Your affiant
has successfully completed the following Police Officer

Standard’s and Training courses:

[ ] Standardized Field Sobriety Tests



Recognition of odor and characteristics of alcohol and drugs

Recognition of physiological symptoms of alcohol and drug consumption
Drug Recognition Expert

Accident Reconstruction

Other:

[ W e W s I e W |
Sy T T [y Ty N—'

Your affiant’s current assignment is

Furthermore, your affiant states that s/he has observed and performed field sobriety tests on nu-
merous suspected violators who have consumed alcohol/and or drugs during his/her tenure in
law enforcement.

[ ] Your affiant further states that on or about the day of , 20 s’/he has
observed the following:

[ ] Your affiant further states that on or about the day of , 20 s’he was
informed by citizen witnesses of the following: (If information is based upon witness observa-
tion, state the name of the witness.)

1. Actual physical control of a motor vehicle: (Time of initial observation am/pm)

2. Driving Pattern and/or reason for law enforcement contact:

3. Physical Characteristics of the subject which lead your affiant to believe the subject is intoxi-



cated or under the influence of drugs:

4. Field Sobriety Tests:

5. Other observations and notes:

6. [ ] Your affiant hereby further states that the subject was read verbatim the admonition con-
tained in Section X of the Uniform DUI Report Form stating that the suspect was under arrest for
the above-listed charge and requesting a chemical test to determine the alcohol and/or drug con-
tent of his/her body. Furthermore, the subject of this warrant was warned that his/her “driving
privilege may be revoked for 18 months for a first refusal or 24 months for s subsequent refusal
with no provision for limited driving.” After this warning was read the defendant refused to take
the requested test.

[ ] The above mentioned admonition was not read for the following reason(s):

7. Your affiant has received further information from the following sources: (Give the name of

the source and a description of the information)




8. Your affiant asks that reasonable force may be used in the seizure of such evidence for the

following reasons:

WHEREFORE, your affiant prays that a Search warrant be issued for the seizure of said items at
any time day or night, because there is reason to believe it is necessary to seize said blood prior
to it being destroyed, damaged, or altered to wit: Based upon my training and experience, evi-
dence contained in the blood dissipates rapidly and will be lost. Time is of the essence to estab-
lish the level of the alcohol and/or drugs in the blood. Therefore, immediately upon issuance of
this warrant, your affiant asks to seize such evidence.

(Signature)

Affiant
West Valley Police Department

SUBSCRIBED AND SWORN TO BEFORE ME

[ ] By telephone (the conversation must be recorded and transcribed. After transcription, the
statement shall be certified by the magistrate and filed with the court pursuant to rule 40(e).
[ ] Inperson

This day of , 20
Magistrate
(Only sign if in person)
In the Court
Salt Lake County

State of Utah
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IN THE WEST VALLEY CITY JUSTICE COURT
IN AND FOR SALT LAKE COUNTY
STATE OF UTAH
SEARCH WARRANT
To any peace officer in the State of Utah:

Proof by Affidavit under oath having been made this day before me either in person or by tele-

phone by , | am satisfied that there is probable cause to

believe that on the person of (D.O.B)) there is

now certain evidence described as:

BLOOD EVIDENCE CONTAINING BLOOD ALCOHOL CONCENTRATION OR A MEASURABLE
AMOUNT OF A CONTROLLED SUBSTANCE OR METABOLITE OF A CONTROLLED SUBSTANCE
IN THE ABOVE-NAMED SUSPECT’S BODY.

And that said evidence constitutes evidence of illegal conduct possessed by a party to the illegal
conduct.

You are therefore commanded at any time day or night to make a search of the above-named
person for the herein-above described evidence and if you find the same or any part thereof, to
take them to a medical laboratory for testing and then bring any remainder forthwith before me
OR to retain such property in your custody, subject to the order of this court.

You are further ordered that, if necessary, reasonable force may be used to secure the above-
described evidence.

Magistrate
(If telephonic, officer must sign for the
Magistrate)

In the Court

Salt Lake County

State of Utah



RETURN TO SEARCH WARRANT

As the affiant sworn in this affidavit, I do swear that I obtained blood evidence from
(D.O.B. ) on the day of
, 20 . Said blood evidence has been submitted to the Utah State Toxi-

cology Lab for analysis, where I am informed that it will be maintained until further order of the

court.

Affiant

West Valley Police Department
SUBSCRIBED AND SWORN TO BEFORE ME this day of ,
20 .

Magistrate

In the Court
Salt Lake County

State of Utah
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STATE OF UTAH ™57 ™.

Department of Public Safety
POLICIES AND PROCEDURES

EFFECTIVEDATE  REVISION DATE
07-07-04 11-07-05
SUBJECT: NONCONSENSUAL CHEMICAL TESTING

. PURPOSE

To establish the Department of Public Safety guidelines and procedures for the
implementation of a Nonconsensual Chemical Testing (NCT) Program.

Il. POLICY

A. The objective of this policy is to provide a means for obtaining critical evidence
from an intoxicated or impaired driver at the time of arrest. It is also the
objective of this policy to reduce the incidence of driving under the influ-
ence (DUI).

B. The chemical test is the cornerstone of Implied Consent action and for DUI
prosecution. Implied Consent laws provide a necessary incentive for ob-
taining a chemical test which, in turn, provides a scientifically objective
measurement of alcohol and/or drug impairment. Thus, chemical testing
is essential to both Implied Consent and to effective prosecution for DUI.

C. A sample of the driver's blood, breath, or urine, taken soon after the act of
driving, is the best scientific evidence of intoxication and supplements the
officer's observation. The sample must be taken soon after the arrest be-
cause the amount of alcohol or drugs in the blood begins to diminish soon
after drinking or ingestion stops, as the body eliminates it from the sys-
tem.

D. Implied Consent law provides for the suspension of an impaired driver's li-
cense for refusing to submit to a chemical test. The enactment of this
provision of law does not eliminate the option of forcibly removing fluid
samples without the driver’s consent. The judicially established criteria for
maintaining the admissibility of forcibly seized blood samples focuses on
the following elements:

1. The sample is drawn by a medically qualified person in a reasonable
and medically approved manner.

2. It must be incidental to a lawful arrest.

3. There is a probable cause that evidence of alcohol or drugs will be
found in the sample.
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4. The force used is limited to that amount which is reasonable and nec-
essary to obtain the sample, and is not disproportionate to the
need.

5. The officer believes the delay in obtaining a warrant would result in the
destruction of short-lived evidence contained within the suspect's
blood.

E. The Implied Consent Statute does not preclude the taking of a blood sample
without the consent of, or over the objections of, the arrested person. A
person who refuses to take a chemical test is still subject to the adminis-
trative sanctions of the Implied Consent law, even though a blood sample
was obtained against his/her will.

lll. PROCEDURE

A. Persons who have been arrested for felony and misdemeanor DUI violations
who refuse to voluntarily submit to a chemical test will be physically com-
pelled to submit to a blood test, only after all the following procedural
guidelines have been met:

1. Determination that a chemical test is essential to the prosecution of a
criminal case.

2. There are indications the person has used alcoholic beverages and/or
drugs, as defined in U.C.A. 41-6a-502 through 509 and 512

3. The person has been placed under arrest for a violation of U.C.A. 41-
6a-502 through 509 and 512

4. The person arrested has been given the opportunity to submit to a
chemical test.

5. The arresting officer shall read exactly, word for word, the formal arrest
and refusal admonishment found on the DUI citation, and the ar-
restee shall have refused to submit to a chemical test. (If the DUI
form has “the test will not be given” printed on it, the officer will
cross that out and not read it)

6. The arrestee shall be admonished that refusal to voluntarily submit to,
or complete, a chemical test will result in the forcible withdrawal of
a blood sample, and that the mandatory license suspension per
the implied consent law will be invoked.
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7. The arresting officer shall obtain supervisory approval from a sergeant

or lieutenant prior to the arrestee being physically compelled to
submit to a blood test.



8. The approving supervisor, (sergeant or lieutenant) if readily available,
should be present during the procedure. The supervisor shall en-
sure that the conditions outlined in this policy are complied with.
The supervisor shall also ensure that no more force or restraint
than is reasonably necessary is used to accomplish the proce-
dure.

9. A medically qualified person will be called to extract the blood. The
sample shall be obtained in a reasonable and medically approved
manner.

10. A statement shall be made in the DUI arrest report that it became
necessary to forcibly remove a blood sample from the subject.
The procedure used shall be articulated in the report (e.g., how
the subject was secured, resistance [if any], amount of force used
[if any], location from which sample was taken).

11. The amount of force used (if any) to overcome the resistance shall be
limited to that which is reasonable and necessary, and is not dis-
proportionate to the need. A sufficient number of law enforcement
personnel shall be available to adequately restrain the arrestee.
The number of officers necessary will depend upon the physical
abilities of the subject to be tested (e.g., muscular, sick, injured,
disabled, elderly). Sound professional judgment shall be used
when forcibly removing a blood sample from the subject, and care
should be taken to guard against injuries to the subject or the offi-
cers involved.

12. Blood samples shall not knowingly be withdrawn from persons who
are hemophiliacs, or who have a heart condition and are using a
prescribed anticoagulant. A statement by the arrestee that he/she
is subject to one of these qualifies for exception. It is recom-
mended that officers make this determination early in the arrest
procedure; to assist with determining which chemical tests are ap-
plicable to the subject.

13. Chemical tests will be taken from those who refuse in a controlled en-
vironment such as a jail, police station, section office or hospital.
No chemical tests will be taken at the roadside.
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14. An incident report will be written on each forcible blood draw. The re-
port will include every officer who was involved and the amount of
force (if any), which was used. The incident report will accompany
the DUI report. If practical, the blood draw should be video taped.

15. If the subject is combative to the point that a blood sample cannot be
safely obtained, the procedure shall be discontinued.



IV. PROCEDURAL REQUIREMENTS

A. When the officer has determined that the person arrested has made the deci-
sion to refuse chemical testing the officer will attempt to obtain a warrant
prior to the withdraw of blood evidence from the person arrested. If the of-
ficer deems that the time it will take to obtain the warrant will result in dis-
sipation of short-lived evidence, he/she will proceed with the blood draw
without a warrant but will articulate the reason why. Such reason could
be:

1. Proximity to nearest magistrate
2. The impact the delay in seeking a warrant could have on evidence
3. Alternatives explored by the officers

4. The point of time during the arrest the officer made the determination to
seek a warrant

B. After the officer has obtained a warrant or has deemed that the removal of
blood evidence without a warrant is exigent in nature and must be re-
moved to preserve short-lived evidence, he/she will follow the procedure
for obtaining the blood evidence of the crime.

C. Before a system of non-consensual chemical testing is used, the Section
Commander will personally meet with each Prosecutors office in their
area and explain the program. The Section commander and Prosecutors
will discuss using the forcible blood draw techniques. The Section com-
manders will set up a telephonic warrant system for officers in their area if
there is the ability to do so. The Telephonic warrant system will include:
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1. Jurisdictional call list for Judges
2. On call list for Prosecutors (if deemed necessary in jurisdiction)
3. Recording device to tape telephonic phone calls

4. Standardized pre-made warrant form
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UTAH
Department of Public Safety Policies and Procedures for
Department Phlebotomists
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STATE OF UTAH ™55 ™.

Department of Public Safety
POLICIES AND PROCEDURES

EFFECTIVE DATE REVISION DATE

02-24-05 00-00-00

SUBJECT: Department Phlebotomists

l. Purpose

To establish guidelines and procedures for Department of Public Safety
(DPS) officers/troopers who are trained to perform blood draws.

Il. Policy

A. Before a trooper of the department can draw another person’s blood, he/she
needs to meet the required training by the Department of Health. (See
Administrative Rule 438-12-3). They will be known as Trooper Phleboto-
mists.

B. The trooper must complete and submit the application for the permit to the
Heath Department that authorizes the officer to draw blood for alcohol or
drug content. They must posses this permit before they may act as a
phlebotomist for the Department.

C. All Trooper Phlebotomists will follow guidelines from the Health Department in
regards to: collection, labeling, preservation, and chain of custody of a
blood sample.

D. All Trooper Phlebotomists will draw only in the arms in the manner that they
were trained. Emergency room personnel will do any other draws i.e.
heart sticks.

E. The Trooper Phlebotomist must maintain certification through the department.
The Department’s Phlebotomy coordinator will maintain records and as-
sure the Department’s Phlebotomists meet the requirements.

F. The Trooper Phlebotomist must perform a minimum of (10) ten blood draws a
year to maintain certification with the department. The Trooper Phleboto-
mist must receive (4) four hours of in-service training every year to main-
tain department certification.

G. The Trooper Phlebotomist will only draw blood for DPS officers. Any exception
shall require exigent circumstances, supervisory approval, and documen-
tation in the Trooper Phlebotomist’s incident report.
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H. The Department’s Phlebotomy Coordinator will be responsible for the follow-
ing:

1. Coordination of training.
2. Maintain records of Trooper Phlebotomist.

3. Maintain a roster of Trooper Phlebotomist.

N

. Provide annual in-service training.

5. Provide information to sections for phlebotomy supplies and equip-
ment.

6. Seek funding for the program.
lll. Procedure

A. The Trooper Phlebotomist will have their permit available for inspection during
any blood draw.

B. The Trooper Phlebotomist will conduct him/herself in a professional manner
and be courteous to all subjects. If feasible the Trooper phlebotomist will
wear scrubs or a lab coat when conducting a blood draw.

C. The Trooper Phlebotomist will be required to have the following items: Tourni-
quet, gloves, gauze sponges, soap and water solution to cleanse the
withdrawal site (all cleansing material must be alcohol free), envelope or
kit to seal blood tubes, gray cap blood tubes, needles, sharps container,
container for bio-hazardous waste. The Utah Bureau of Forensic Toxicol-
ogy will supply collection tubes and needles.

D. Sample collection procedure will be as follows:
1. Approach the subject in a friendly manner.
2. Wear rubber gloves at all times during the collection procedure.
3. Locate a portion on the arm and cleanse with an alcohol-free cleanser.

4. The arresting officer must observe the blood draw.

5. Use only gray-capped tubes and mix the anticoagulants by slowly in-
verting the tubes (do not shake).

6. Apply a bandage to the injection site and properly dispose of all nee-
dles and other material in bio-hazardous containers.
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E. The Trooper Phlebotomist will provide the following documentation:

1. Label the specimen tubes with the name of the subject, blood collec-
tors initials, date and time collected, and the arresting officers ini-
tials.

2. Seal the tubes with the provided evidence seal.
3. Seal the tubes in an envelope or the provided kit.

4. Fill out the “DUI Toxicology Analysis Request Form” provided by the
department of Forensic Toxicology and send a copy of this form to
the Department’s Phlebotomy coordinator.

5. Maintain a log of all blood draws.

F. The Trooper Phlebotomist will maintain the proper chain of custody of the
blood evidence. The samples must be kept cool in a refrigerator or a
cooler. The specimen should be delivered to the toxicology lab as soon
as possible. If mailing the specimen it must be in a method that can track
the shipment. Strict chain of custody must be maintained.

G. Each Trooper Phlebotomist will be responsible to locate a facility in the area
they work where the bio-hazardous waste can be destroyed. Local hospi-
tals would be the best option for this service. All biological hazardous
waste will be properly destroyed.




Appendix V
North Carolina
Extracts from North Carolina Laws



Section 20-38.3 of the North Carolina Motor Vehicle Driver Protection Act of 2006 clari-
fies DWI processing duties, including the optional use of warrants. It reads as follows:

§ 20-38.3. Police processing duties.

Upon the arrest of a person, with or without a warrant, but not necessarily in the order
listed, a law enforcement officer:

(1

)

3)

(4)
©)

Shall inform the person arrested of the charges or a cause for the arrest.
May take the person arrested to any place within the State for one or
more chemical analyses at the request of any law enforcement officer
and for any evaluation by a law enforcement officer, medical profes-
sional, or other person to determine the extent or cause of the person's
impairment.
May take the person arrested to some other place within the State for
the purpose of having the person identified, to complete a crash report,
or for any other lawful purpose.

May take photographs and fingerprints in accordance with
G.S. 15A-502.
Shall take the person arrested before a judicial official for an initial ap-
pearance after completion of all investigatory procedures, crash re-
ports, chemical analyses, and other procedures provided for in this sec-
tion.

The law became effective on December 1, 2006.
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